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CRIMINAL LAW (UNLAWFUL CONSORTING) BILL 2020 

Committee 

Resumed from 12 November. The Deputy Chair of Committees (Hon Martin Aldridge) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 

Clause 6: Objects of Act — 

Progress was reported on the following amendment moved by Hon Alison Xamon — 

Page 6, after line 22 — To insert — 

(2) Without derogating from subsection (1), it is not the intention of Parliament that the powers in 
this Act be used in a manner that would diminish the freedom of persons in this State to participate 
in advocacy, protest or dissent that is not intended — 

(a) to cause a person’s death; 

(b) to cause serious physical harm to a person; 

(c) to endanger a person’s life, other than the life of the person participating in the advocacy, 
protest or dissent; or 

(d) to create a serious risk to the health or safety of the public. 

Hon ALISON XAMON: During the course of my second reading contribution, I made the point that the bill 
explicitly protects one form of communication for governmental and political matters, and that is the defence in 
clause 9 that relates to necessary consorting in the context of industrial action by members of registered unions for 
the purposes of a union’s business. But as I mentioned during the course of my second reading contribution, my 
concern is that there is no defence or exclusion in the bill for any other form of advocacy, protest and dissent. 
Ordinarily in other similar legislation—I will make reference to that in a moment—in addition to industrial action, 
this type of action is usually expressly protected by Western Australian legislation, so to not have that as an explicit 
inclusion in this bill is quite a substantial departure from what we consider to be usual. The Criminal Organisations 
Control Act 2012 provides a double protection. Section 4 states — 

… it is not the intention of Parliament that the powers in this Act be used in a manner that would diminish 
the freedom of persons in this state to participate in advocacy, protest, dissent or industrial action. 

It goes on to set out a range of defences, which include lawful political protest and lawful industrial action, so 
it actually contemplates both forms of activity. The out-of-control gatherings provisions in the Criminal Code 
also refer to a gathering that is primarily for the purposes of political advocacy, protest or industrial action as an 
explicit exclusion. All three of our terrorism laws—the Terrorism (Commonwealth Powers) Act 2002, the 
Terrorism (Extraordinary Powers) Act 2005 and the Terrorism (Preventative Detention) Act 2006—were introduced 
by a Labor government, and all explicitly excluded from their scope advocacy, protest, dissent or industrial action. 
It goes on to say that this is provided that it is not intended to cause a person’s death or serious physical harm 
et cetera. 

Previous legislation has specifically recognised, upheld and acted explicitly to ensure Western Australia’s freedom 
of communication on governmental and political matters. It is my understanding that the reason that this bill seeks 
to depart from this tradition and does not include the scope of this activity is that there is a concern that it might 
not be able to be drafted narrowly enough to prevent convicted offenders from consorting for criminal purposes 
under the cover of a protest. However, that argument does not seem to have been a problem in the drafting of the 
other 10 defences. Certainly, the defence relating to industrial action is drafted narrowly, but other more broadly 
worded defences in the bill permit consorting that is necessary for a range of purposes. In addition, every defence 
in the bill contains three protections against the defence being misused. The onus is on the accused to start with, 
because it is a defence. The consorting must be necessary to the specified purpose; and, if it is statutorily deemed 
to not be necessary, the defence does not apply if it is shown that any of the purposes for consorting were to avoid 
the operation of an unlawful consorting notice or were related to criminal activities. Therefore, I do not think that 
including a defence for advocacy, protest or dissent will open the door to circumventing the defences to any greater 
degree than already exists within the bill. I suspect that the problem relates to priority. I am concerned that advocacy, 
protest and dissent is simply not being given the same level of significance, so we are not valuing its statutory 
protection. But I think that advocacy, protest and dissent really do matter, just as I also support industrial action. 
This omission needs to be seriously addressed. It is quite important that we maintain some sort of consistency with 
similar types of legislation that contemplate large gatherings for a range of reasons, and I ask members to seriously 
consider supporting this amendment. 
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Hon SUE ELLERY: The government will not be supporting the amendment moved by Hon Alison Xamon. The 
bill’s object is accurately stated in clause 6 as it stands, which is to disrupt and restrict the capacity of convicted 
offenders to organise, plan, support or encourage the carrying out of criminal activity. Consorting by a person who 
is the subject of an unlawful consorting notice with another person named in the notice is prohibited in order to 
achieve that object, not for the object of diminishing the freedom of persons to engage in advocacy, protest or dissent. 
Although the prohibition on consorting may incidentally impact on the capacity of a person who is the subject of 
the notice to engage in advocacy, protest or dissent, that is not the object of the prohibition. A person who is subject 
to an unlawful consorting notice will still be able to engage in advocacy, protest or dissent provided that the person 
does not consort with any other person named in the notice. 

The purpose of clause 6 is to state the object of the bill, not what the objects of the bill are not. The proposed 
amendment is unnecessary. Further, the proposed amendment to clause 6 would undermine the object of the bill 
by creating a potentially wide exception to the prohibition on consorting, which could be exploited by convicted 
offenders named in the unlawful consorting notice to allow them to organise, plan, support or encourage the carrying 
out of criminal activity under the pretext of advocacy, protest or dissent. The bill already provides appropriate 
exceptions in clause 9, which recognise that in some cases it will be necessary or reasonable for a person the 
subject of an unlawful consorting notice to consort with others named in the notice. 

Hon MICHAEL MISCHIN: I understand, and have some sympathy with, Hon Alison Xamon’s intentions here, 
but I agree with the government that the amendment is not appropriate, and we will not be supporting it. The 
qualification in the Criminal Organisations Control Act 2012 was to the purposes of the act so that there could be 
no misunderstanding in the interpretation of what organisations would be regarded as criminal if they fell within 
the other parameters prescribed by that legislation. Members who were here when that bill was debated will recall 
that there was concern that notwithstanding the several checks and balances contained within the procedures of 
the act, it could be misapplied to outlawed organisations engaged in employee unionism—anything from chess 
clubs to cycling clubs and all sorts of things. It was made quite plain what the purposes of the act were intended 
to apply to, and to exclude those organisations from operation. What Hon Alison Xamon is intending would be more 
properly limited to, I would have thought, a specific exclusion or defence to particular offence-creating provisions 
or powers that are afforded a commissioner or senior officers who are delegated the power to issue a consorting 
notice. As a matter of drafting, one cannot, or should not, sensibly include them as part of an exception to the objects 
of the act or qualifying the objects of the act. The objects of the act are intended to stop criminal activity; that is — 

… disrupt and restrict the capacity of convicted offenders to organise, plan, support or encourage the 
carrying out of criminal activity. 

There is then a series of powers to issue notices and a variety of defences that we will get to in due course. 

It seems to me that there is also a significant omission regarding the matters that are specified in Hon Alison Xamon’s 
amendment. I accept that the word “intention” was used in the Criminal Organisations Control Act by way of the 
purposes of the act. Without derogating from subsection (1)—that is, the primary intention of the act—it seems to 
me that phrasing this amendment as though it is not the intention of Parliament that the powers in this act are to 
be used in a manner that would diminish the freedom of persons in this state to participate in advocacy, protest or 
dissent that is not intended to do various things is not particularly pointed. It needs to be more substantively 
attached to some kind of provision as a limitation of powers to use the act in certain ways. 

The proposed amendment states — 

participating in advocacy, protest or dissent that is not intended to cause a person’s death — 

I would have thought that would be an offence under the code anyway — 

to cause serious physical harm to a person — 

I would have thought that would be an offence — 

to endanger a person’s life (other than the life of the person participating in the advocacy, protest or 
dissent), — 

I would have thought that would be an offence — 

or to create a serious risk to the health or safety of the public. 

I would have thought that might be a foundation for an offence. 

What is missing is any intention to damage, threaten or deprive people of the use of their property. I would have 
thought that that also ought to be a protection that is recognised and that would disqualify advocacy, protest or 
dissent. Otherwise, how do we ascertain in a group what the advocacy, protest or dissent might involve? It might be 
the intention of some to participate to cause a person’s death, but that might not necessarily be stated as the official 
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purpose of that particular advocacy, protest or dissent. How does one sensibly apply this sort of exclusion and 
protection? There are a lot of unexplored issues with this amendment. In the circumstances, although I know what 
Hon Alison Xamon is aiming at, the opposition cannot support the amendment. 
I have one question that the minister might be able to assist us with. An analogy has been drawn between the 
Criminal Organisations Control Act and this bill. Is there a material difference between an object and a purpose 
for an act? This bill uses the words “Objects of the Act”, whereas the Criminal Organisations Control Act uses the 
words “Purposes of this Act”. The minister may be able to assist us for future reference by advising whether there 
is a material difference between those terms. 
Hon SUE ELLERY: I doubt that I can, honourable member. I do not have parliamentary counsel here, but people 
are furiously texting away, and, if something comes in, I will provide it to the member. 
Hon MICHAEL MISCHIN: I thank the minister. It is not material to my views about the clause as printed, or 
about the proposed amendment, but if at some stage during the course of our consideration of the bill I could get 
some indication, I would appreciate it. 
Hon AARON STONEHOUSE: Today has been a bit of a funny day as the last day of sitting for this parliamentary 
term. We are dealing with what are normally rather non-contentious bills, and I have been out of the chamber on 
urgent parliamentary business, but I thought it was worth coming back during consideration of this amendment and 
putting some words on the record. I have a great deal of sympathy for what Hon Alison Xamon is trying to achieve 
with this amendment, and I find myself agreeing with part of the, I suppose, policy intent of the amendment. 
However—this is not something that I have contemplated before—when we are dealing with unlawful consorting 
laws, where is it appropriate to draw the line? When we are restricting the activities of people who have been 
convicted of a crime, where do we draw the line? Do we draw that line before it begins to interfere with the 
fundamental democratic right, shall we say, of those people to engage in political activity, to protest, and to organise 
activism and advocacy? It is interesting that around the world there are debates and restrictions about whether 
incarcerated prisoners should have the right to vote in elections and things of that nature. I certainly have some 
reservations about unlawful consorting laws. I have some concerns about the idea of continuing to punish a person 
who has already been released from prison and is no longer serving time and has effectively paid their debt to 
society. The idea that an order would be applied to them to restrict their activity goes somewhat against our normal 
understanding of how criminal law functions. Once a person has served their sentence, they should be free to live 
the rest of their life, unless they pose some kind of unreasonable risk to the public. But in this case we are not 
necessarily dealing with people who pose unreasonable risks to the public. We are not dealing with dangerous 
violent offenders or dangerous sex offenders necessarily. A whole host of other crimes may make a person the 
subject of one of these orders. 
I find this amendment interesting. I am surprised that the government is seemingly opposed to this amendment 
because there has been discussion about exempting unions from unlawful consorting laws. On the one hand, the 
government is taking the position that criminals out there may consort with each other and conspire to commit further 
crime and, therefore, they need to have orders applied against them, but, on the other hand, we must make sure that 
these orders do not unduly interfere with the activities of trade unions and organised labour because workers have 
some kind of fundamental right to organise that cannot be infringed upon. Even if it means that some criminals will 
continue to consort and conspire to commit crimes, there needs to be an exemption for unions. It is interesting for 
the government to take the view that workers have a fundamental right to join a union and engage in union activity, 
but they do not have a fundamental right to do the things contained in this amendment, which states, in part — 

… freedom of persons … to participate in advocacy, protest or dissent … 
That is really interesting. I can see the argument from someone such as Hon Michael Mischin, who might say that 
we should not have any exemptions; if this is going to be the rule, it should be applied uniformly across the board 
to everybody, regardless of what organisation they join or what activities they engage in. It is very peculiar for the 
government to take the position that there should be an exemption for organised labour, but there should not be an 
exemption for what might be called political activity outside of a union. I find that rather interesting. 
However, I do have some problems with this amendment. One of them stems from what I think might be some 
inconsistency applied, perhaps, by the mover of this amendment or by the honourable member’s party. Proposed 
clause 6(2) states — 

Without derogating from subsection (1), it is not the intention of Parliament that the powers in this Act be 
used in a manner that would diminish the freedom of persons in this State to participate in advocacy, protest 
or dissent that is not intended — 

(a) to cause a person’s death; — 

Of course, that is reasonable — 
(b) to cause serious physical harm to a person; 
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(c) to endanger a person’s life … or 
(d) to create a serious risk to the health or safety of the public. 

Would that same standard be applied to those who want to engage or participate in advocacy, protest or dissent at 
the front of an abortion clinic? Obviously, it would not. I am sure that the mover of the motion can speak for herself, 
but I suspect that she and the members of her party, the Greens, do not apply that same standard consistently across 
the board and that they would not be happy for people to participate in advocacy, protest or dissent at the front of an 
abortion clinic. I find that rather interesting. Perhaps a certain type of advocacy, protest or dissent is envisioned with 
this amendment, or perhaps not. I am only speculating at this point and I am sure that it will be clarified in a moment. 
I am trying to assess this amendment on its merits. I listened to the comments made by the previous speaker. I am 
interested to receive some clarification about the intent and consistency of this amendment, but I must say that perhaps 
the concern here is not so much that there is no specific exemption for political activity. Perhaps the focus should 
instead be on when these orders are issued and in what circumstances it is appropriate to issue them. It is the same 
problem I have with the exemption for unions. A person who is subject to one of these orders could foreseeably 
circumvent it by carrying out the activity as part of their association with a union. They could also circumvent the 
order by carrying out the activity as part of their association with a political party or advocacy group. Two criminals 
who want to consort and conspire could join Extinction Rebellion and do all their consorting and conspiring under 
the guise of advocating for action against anthropogenic climate change. They could attend a rally and pass their 
notes around under that protection. I have that concern, and I am not sure how this amendment would deal with it. 
I am interested to hear more. 

Amendment put and negatived. 
Clause put and passed. 
Clause 7: Act binds Crown — 
Hon MICHAEL MISCHIN: Clause 7 is titled “Act binds Crown” and states — 

This Act binds the Crown in right of Western Australia and, so far as the legislative power of the Parliament 
permits, the Crown in all its other capacities. 

Why is it necessary? Why do we need to have a Criminal Law (Unlawful Consorting) Act, as it will be when it is 
passed, binding the Crown and the right of the state? 
Hon SUE ELLERY: I am advised that that is now ordinary practice being adopted by parliamentary counsel. I am 
told it is in the High Risk Serious Offenders Act 2020, for example. I am trying to see whether I can get some 
more advice from parliamentary counsel, which is not here, about why it considers it necessary to include that in 
all the bills it is drafting. I may not get that advice, because parliamentary counsel is not here, but that is what I am 
advised. The advice I have is that it is appropriate to make clear in legislation whether an act is to bind the Crown. 
In this case, various state entities have powers and duties under the act. 
Hon MICHAEL MISCHIN: If those persons, agencies organisations and the like are told under the act that they 
can or cannot do things, I would have thought that was enough to bind them. However, I am still no clearer about 
why such a clause is necessary. I do not have to hand what was in the High Risk Offenders Bill 2019. What was 
the other bill the minister mentioned; I am sorry? 
Hon Sue Ellery: Just that; the High Risk Offenders Bill was the one example I gave, but there may well have 
been others. 
Honourable member, I understand your line of questioning; it is perfectly reasonable. I am not sure I will get any 
further information given I do not have parliamentary counsel here. 
Hon MICHAEL MISCHIN: I was hoping the minister might also clarify why it is termed “the Crown in right of 
Western Australia” rather than what was, for example, the formula used in the Criminal Organisations Control Act, 
which is — 

This Act binds the State and, so far as the legislative power of Parliament permits, the Crown in all its 
other capacities. 

Section 5(2) provides the qualification — 
Nothing in this Act makes the Crown in any capacity liable to prosecution for an offence. 

If we are worried that Her Majesty or the Vice Regal representative might be consorting with criminals, I would 
understand that, but I am at a bit of a loss about why it is necessary even if it may be just standard drafting practice 
and whether the bill is any richer for it or whether it will be affected if it is removed. As I did on the National Disability 
Insurance Scheme (Worker Screening) Bill that we just dealt with, I make the point that, unfortunately, the explanatory 
memorandum does not help at all. It just says, “This clause provides that the Bill binds the Crown.” That was exactly 
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the problem I was trying to highlight. Simply paraphrasing what the clause says is no use to anyone at all. I would 
appreciate it if the minister took that back to those who manage this sort of legislation so that we can get more 
information. That might have avoided my need to ask the question in the first place. Is there any concern if this 
clause were not in the bill; would there be a problem? 
Hon SUE ELLERY: It takes a little bit to pull the veil away from the mysteries that are parliamentary counsel! 
I am advised that there is a general presumption of statutory interpretation that statutes do not bind the Crown in the 
absence of clear words or necessary implication. The High Court in Bropho held that this presumption that provides 
only limited protection, gives way to express or implied intention that legislation binds the executive. To remove 
uncertainty, it is best for legislation to expressly state whether it binds the Crown. It is particularly important in 
clarifying whether the Crown can be prosecuted for offences under the act. 
If it assists the honourable member at all, I can ask the question here. However, I think it is not unreasonable that 
legislators are given reasons that a particular form of drafting has been adopted. If this will not cause too much 
offence, it is frustrating to me as well. I take the point the member made and I will pass it on. 
Hon MICHAEL MISCHIN: I appreciate that the minister is doing her best with this. If we are creating rights and 
obligations that may expose us to litigation, I can understand why we might want to bind the Crown or exempt the 
Crown so that it can or cannot be sued and the like. I am not quite sure how that would be necessary in a bill of this 
character, because we are certainly not going to prosecute the Commissioner of Police. There is no offence-creating 
provision of that character there; and, if there were, it would specify that sort of liability. It seems a little odd to 
me and one of those conventions that is perhaps unnecessary. The minister does not have to assure me. I am a little 
reluctant, but I will not take issue with that clause. It will not do any harm. If it will not do any harm, we could get 
rid of it and save a bit of paper and ink, but I will not make an issue of it. 
Hon Sue Ellery: I am obliged. 
Clause put and passed. 
Clause 8: Unlawful consorting with convicted offenders — 
Hon NICK GOIRAN: Clause 8(3) provides that the prosecution does not need to prove that the consorting occurred 
for a particular purpose or that the consorting would have led to the commission of an offence, yet a consorting 
notice cannot be issued by a prescribed officer unless the prescribed officer considers that it is appropriate to issue 
the notice in order to disrupt or restrict the capacity of the convicted offenders to engage in conduct constituting 
an indictable offence under clause 10(2)(c). Is there an inconsistency between the policy of clause 10(2)(c) and the 
policy of clause 8(3)?  
Hon SUE ELLERY: The basis for issuing the notice is set out at clause 10(2)(c). The officer needs to consider 
that it is appropriate to issue the notice in order to disrupt or restrict the capacity of convicted offenders named in the 
notice. The “consorting” has already been considered. The provision in subclause (3) means that when the matter 
gets to court, it has already been established; that is, the offence is the consorting. The breach of the consorting notice 
is the matter to be determined, not whether it occurred for a particular purpose and not whether it would have led 
to the commission of the offence, but whether it occurred at all, full stop. 
Hon NICK GOIRAN: I will again look at clause 10(2). In this context it is inextricably linked with the questions 
pertaining to clause 8. Clause 10(2) indicates — 

A prescribed officer may issue an unlawful consorting notice in respect of a person if — 
(a) the person has reached 18 years of age; and 
(b) the person is a convicted offender who — 

(i) has consorted, or is consorting, with another convicted offender; or 
(ii) the officer suspects on reasonable grounds is likely to consort with another convicted 

offender; 
and 

(c) the officer considers that it is appropriate to issue the notice in order to disrupt or restrict the 
capacity of convicted offenders named in the consorting notice to engage in conduct constituting 
an indictable offence. 

In light of what is contained in clause 8, will it be necessary for the prosecution to demonstrate that the conduct 
constituted an indictable offence? 
Hon SUE ELLERY: I am advised no. 
Hon NICK GOIRAN: Is that because of clause 8(3)? 
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Hon SUE ELLERY: No; they will not have to demonstrate. The offence is constituted by the two occasions of 
breaching the notice, not the purpose for which they breached the notice; it is the breaching itself. 

Hon NICK GOIRAN: In respect of the issuing of the notice, what is the check and balance to make sure that the 
prescribed officer has issued the notice lawfully?  

Hon SUE ELLERY: I guess there are a couple. At a broad level, there is the objects clause itself and the fact that 
only an officer of or above the rank of commander will be able to issue the consorting notice. But if an accused 
were to take issue, for example, with the validity of the order, they will be able to argue that in court. The bill also 
contains provisions under which the commissioner will be able to revoke or vary the terms of an order if the subject 
of those orders requests that. That is effectively a form of review or appeal. There are the things that exist at the 
higher kind of policy level, but also at the more practical level there is the capacity to revoke or vary. 

Hon NICK GOIRAN: I will take that up further when we get to clause 10, minister. I revert to the matters under 
clause 8, “Unlawful consorting with convicted offenders”. When this bill was before the other place, it was confirmed 
that it goes further than the New South Wales consorting laws. Specifically, under the current bill, a person must 
be found to have breached a consorting notice on two or more occasions, but the breaches may relate to separate 
breaches against separately named individuals in those consorting notices. As I understand it, under the New South 
Wales law, a person commits the offence if that person consorts with at least two other convicted offenders whether 
on the same or separate occasions, and the person consorts with each convicted offender on at least two occasions. 
The bill before us requires consorting with only one other person on the notice, not two other persons. The proposed 
Western Australian consorting offence will apply if a person subject to a notice consorts with any other person 
on that notice on two occasions. In effect, the New South Wales law requires four strikes while this bill requires 
two strikes. Why has the government departed from the New South Wales model in this respect? 

Hon SUE ELLERY: The honourable member looked at New South Wales and he may well have looked at other 
jurisdictions as well. We did not model our scheme on New South Wales alone. The Western Australia Police Force 
and the Director of Public Prosecutions looked at various elements of models in other jurisdictions. One difference 
between the Western Australian and New South Wales models is that we have a higher threshold for issuing a notice 
in the first place relating to conviction. The honourable member will find that there are differences between the 
respective jurisdictions. The model developed here that is in the bill before us matches certain elements in certain 
jurisdictions, but not all of them. 

Hon NICK GOIRAN: The New South Wales law was subject to a High Court challenge in Tajjour v New South 
Wales [2014] HC 35. It survived that challenge. Given that our legislation goes further than the New South Wales 
consorting laws, is the government confident that it would survive a similar High Court challenge? 

Hon SUE ELLERY: I am advised that it would. The government sought the Solicitor-General’s advice on that 
question. The advice is that we are confident the model we have will meet any test. The staff at the table are worried 
about what I said. No, they are not. I am going to clarify what I said—any test in the High Court, not any test ever 
about anything anywhere in the world. 

Hon NICK GOIRAN: Has the government received any advice about any provisions in this bill that are more 
susceptible to a challenge in the High Court? 

Hon SUE ELLERY: The advice we have from the Solicitor-General is that the model in the bill before us is 
sufficiently close to the New South Wales model to survive any test in the High Court and in other elements it is 
a narrower and tighter test. On the basis of a combination of those two factors, the advice we have is that, yes, the 
model we have put together in this bill would be sufficient to survive examination in the High Court. 

Hon MICHAEL MISCHIN: I note that clause 8 is framed in terms of people who consort contrary to an unlawful 
consorting notice served on them, making that a crime, albeit one that can also be dealt with summarily. Unless 
I have it wrong, the earlier equivalent provisions in the Criminal Code relating to consorting were merely framed 
as offences. Why has the course of making a section 8 offence a crime under this bill been adopted? 

Hon SUE ELLERY: Given the target of the provisions before us—serious organised crime—the policy judgement 
was made that the two years’ provision that exists in the current consorting provisions in the Criminal Code was 
not strong enough. 

Hon MICHAEL MISCHIN: I appreciate that, but I am talking about not so much the penalty that is applicable 
and to which someone might be liable, but the character of the offending. Previously it was an offence and, hence, 
something that would be ordinarily triable summarily before a magistrate, a process that would have been less 
cumbersome—let us say, less formal—than going before a judge and jury on an indictment. Here it is created as 
a crime and, hence, as an indictable offence. I thought if there was simply a question of penalty, it was a matter of 
simply increasing the penalty for consorting while leaving it an offence, rather than categorising it as a crime that 
can also be prosecuted summarily. That is the question I would like answered: why was it elevated to being a crime? 
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For example, it makes it the equivalent of an assault causing bodily harm, even though there may not be any physical 
action involved in it, other than collaboration. The government is elevating it to that level, making it a crime. I thought 
it would be far more efficient, effective, less expensive and quicker to simply leave it as an offence and increase 
the penalties. 

Hon SUE ELLERY: I partly answered that in my previous answer. It does reflect the seriousness of the offence 
and the penalty means this will be an arrestable offence. 
Hon MICHAEL MISCHIN: Would not a penalty of even two years’ imprisonment make it an arrestable offence? 
Hon SUE ELLERY: Setting the penalty at imprisonment for five years enlivens the provisions of part 12, division 2, 
of the Criminal Investigation Act 2006, which allows a police officer to arrest a person without a warrant if the officer 
reasonably suspects that the person has committed, is committing or is about to commit the offence. Making the offence 
an indictable offence has the effect of removing the time frame specified in the Criminal Procedure Act 2004, within 
which a prosecution must be commenced. Simple offences must be commenced within 12 months of the date on which 
the offence was allegedly committed, whereas no such limitation exists for indictable offences unless the written law 
specifies “other”, which this does not. Police intelligence may span several years and the offence charged at a later date. 
Hon MICHAEL MISCHIN: The rationale for making it a crime was to get around the limitation period, and making 
the penalty five years was to enliven the opportunity to arrest without warrant. I do not have the Criminal Procedure 
Act 2004 or the Criminal Investigation Act 2006 in front of me, but that is the rationale for those. 
Hon Sue Ellery: And to reflect the seriousness of the crime. 
Hon MICHAEL MISCHIN: I accept that it is serious, and I am glad that the Leader of the House reminded members 
of that because it will have a bearing on something that I will get to in a moment. I would have thought that the 
seriousness of the offence could also be reflected by keeping it an offence and prescribing a five-year penalty for 
it. Anyway, the government has chosen to do that. 
I would have thought that if there is an excessive delay of over 12 months before a prosecution is initiated and no 
hatching of a criminal act can be established, simply the breach of a consorting notice is not likely to attract much 
of a penalty by a court. Those are the two reasons in any event. 
My next question relates to clause 8(1)(b), which states, in part — 

… the person consorts with a convicted offender stated in the notice on 2 or more occasions. 
Why does it have to be at least two occasions? If a person is not supposed to consort with someone because they 
are potentially so dangerous that they are going to hatch some criminal plot of such gravity that it attracts five years’ 
imprisonment and has to be dealt with on indictment and not be subject to any limitation period, why wait for 
two occasions? 
Hon SUE ELLERY: There are a couple of reasons. This was included on the advice of the serious and organised 
crime division and the DPP. Based on their experience, under the current scheme, habitual consorting has been 
quite difficult to prove. Putting in a number was viewed as being a way to make it easier to achieve a successful 
court outcome. 
Hon MICHAEL MISCHIN: That raises more questions than it answers. I can understand the difficulty in 
establishing habitual consorting because of the use of the word “habitual”, which may have been clarified by case 
law and experience as something that involves more than one occasion or some accidental or inadvertent 
communication, or being in company with someone. But we have eliminated the concept of habitual, so we have 
clarified it. We do not need “habitual” so that is irrelevant. We are saying that someone who is so serious an 
offender who is with someone who is proscribed—who is also a serious offender—is such a serious risk to public 
safety that they ought not to be in each other’s company, never mind whether they are getting together to plot 
crimes or to discuss their favourite brand of coffee. It does not matter. It is the fact that they get to communicate, 
the fact that they are in each other’s company and the fact that they are in each other’s company and do not depart 
would be enough to establish it, but it has to be two occasions so they get one free. I do not understand why that 
is necessary and why it does not simply say that anyone who consorts with a convicted offender, as stated in the 
notice, on one or more occasion commits this crime. The relevance of the difficulty of establishing a habitual 
course of conduct is irrelevant to this. Why do we not simply not have one occasion or any occasion? 
Hon SUE ELLERY: I am not sure whether I can take this much further. I am advised that no jurisdiction in 
Australia applies it to only one event. The practice that has been adopted around Australia is more than one. The 
advice from those on the ground doing the work in the serious organised crime division and the Director of Public 
Prosecutions people is that the most appropriate way to get the outcome is to have two. No jurisdiction in Australia 
provides for only one. I appreciate and understand the line of questioning, but I am not sure that I can take it much 
further than what I have already said. 
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Hon MICHAEL MISCHIN: Further to that, which other jurisdictions use the same concepts to establish consorting 
in their equivalent legislation? Are the other jurisdictions ones that use the formula of habitual, which gives rise to 
that lack of clarity, or are they all now defining a consorting offence as requiring two or more occasions? Have I made 
myself sufficiently plain on that? I can understand it if other jurisdictions are talking about “habitually” or using 
an equivalent form of words rather than a number of occasions that they might use as indicia of consorting that is 
two occasions of being in company or whatever, but if we are simply specifying a number of occasions that constitute 
a breach, do any other jurisdictions do it the same way that we are doing it here? 

Hon SUE ELLERY: The elements of the offence are slightly different in each jurisdiction. I will go through them. 
In New South Wales, a person other than a person under 14 commits an offence if the person consorts with at least 
two convicted offenders and the person consorts with each convicted offender on at least two occasions. In 
Queensland, it is if the person habitually consorts with at least two recognised offenders. In South Australia, it is 
if the person consorts with at least two convicted offenders and the person consorts with each convicted offender 
on at least two occasions. In Victoria, they commit an indictable offence if the person associates with an individual 
on three or more occasions in a three-month period or six or more occasions in a 12-month period. In Tasmania, 
it is if the person consorts with another convicted offender on at least two occasions within the five-year period 
after having been given an official warning. 
Hon MICHAEL MISCHIN: Minister, what was the second example that you quoted that simply used the concept 
of consorting without specifying a number of occasions? 
Hon Sue Ellery: Queensland. 
Hon MICHAEL MISCHIN: The concept of “consorting with another offender” gives rise to the same problem as the 
“habitual” concept when working out what “consorting” means and whether it is simply being in company or something 
more than that, or whether it is inadvertent contact or the like. The others seem to have a variety of formulas. 
Does the occasion have to be on two separate days or can it be on the same day? The reason I raise that is in the past 
we have debated, for example, what is a multiple murderer. It has to be on two separate days. Therefore, if I kill 
someone before midnight and I kill someone after midnight, I am a multiple murderer. If I am smart enough and I kill 
them both before midnight, I am not a multiple murderer. I want to know whether the same silliness arises in this 
clause. If two offenders get together on several occasions during the course of a day, a 24-hour period, have they 
consorted on two or more occasions or do they have to consort on separate days? Is there any difficulty with that? 
Hon SUE ELLERY: There is no reference to the consorting having to be on separate days, so it could happen on 
the same day.  
Hon MICHAEL MISCHIN: So if the WA Police Force or the Director of Public Prosecutions does not encounter 
a problem down the track with any of this, is the minister able to assure us and them that there is no case law that 
will create a difficulty if the consorting is on several successive occasions over a relatively short period; for example, 
if I were to seek out a person’s company, leave the room, go into another room to seek out someone else’s 
company, in breach of an order, and then come back to the first person a couple of minutes later, would that be 
considered two occasions rather than part of the one meeting? 
Hon SUE ELLERY: If I understand the question, we are confident that there have been no cases in which that 
has been demonstrated to be an issue. I am advised that there are not and I am advised that the occasion does not 
have to be on the same day but it may be. 
Hon MICHAEL MISCHIN: It can be on the same day. It can be within a short period, depending, I suppose, as 
a matter of fact, on whether there has been more than one incident of consorting. But there is no bar to there being 
fairly short periods, if necessary, between those instances of being in company. 
Clause put and passed. 
Clause 9: Defences to charge of unlawful consorting — 
Hon NICK GOIRAN: I have some preliminary questions on clause 9 before we dive deep into the amendments on the 
supplementary notice paper. Clause 9 provides a defence when the consorting was between persons who are family 
members. The family member of an Indigenous person is defined in clause 5(2) to include a person who is regarded as 
a member of the extended family or kinship group of the Indigenous person, under the customary law and culture of the 
Indigenous person’s community. This defence, together with the definition of “family member” in clause 5(2), is said to 
be a safeguard against these new consorting laws from unfairly impacting Aboriginal and Torres Strait Islander people. 
The Attorney General in the other place explained that the 2016 New South Wales Ombudsman’s report into that state’s 
consorting laws documented that the New South Wales consorting law was used against Aboriginal and Torres Strait 
Islander people and that this should be avoided. It is not evident how this goes in any way to addressing the broader issue 
of consorting laws and their impact on members of our Indigenous communities—that being clause 9 as currently 
drafted. Can the Leader of the House explain how the impact of WA’s current consorting laws on people of Aboriginal 
and Torres Strait Islander descent will be remedied by these particular provisions? 
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Hon SUE ELLERY: The honourable member raised this question, as did somebody else, in the second reading 
debate. I replied to it in my second reading reply and I set out the reasons why the government has taken this course 
of action—that includes that as a function of history and dispossession, Indigenous people are disproportionately 
represented in the justice system. That means that more of them are likely to have a conviction and, therefore, 
more likely to be captured by consorting provisions because it is more likely that members of their family will have 
a conviction. I explained that in my second reading reply. That is, I guess, the policy issue that the government 
was trying to respond to, noting the work that had been identified in reports from other jurisdictions like the one 
that the member referred to. 

Hon NICK GOIRAN: The Leader of the House is correct in saying that I touched on this matter in my second 
reading contribution, but what I did not ask then and what I am asking now is whether Western Australia’s current 
consorting laws have impacted upon Aboriginal and Torres Strait Islander people. The response that the Leader of 
the House provided seems to be a quantitative one, effectively utilising the statistics, or proportion of Aboriginal 
people who are in the criminal justice system, as an explanation as to how they might be impacted by current 
consorting laws. However, that is not the heart of my question. The heart of my question is encapsulated by what 
the Attorney General said during the debate in the other place. He is the one who drew to members’ attention the 
2016 New South Wales Ombudsman’s report and he is the one who indicated that in New South Wales those laws 
were being “used against” Aboriginal and Torres Strait Islander people. Is it the case that Western Australia’s 
current consorting laws are being used against Aboriginal and Torres Strait Islander people in the sense that they 
are being used improperly, inappropriately, disproportionately and unfairly? Are they being used in the way that 
the New South Wales Ombudsman’s 2016 report was concerned about or are we able to distance ourselves entirely 
from the New South Wales’ operations and say that, no, everything in Western Australia in that respect has been 
fair and equitable? 

Hon SUE ELLERY: There is no report reflecting Western Australian data or consideration of circumstances in 
particular geographic areas of Western Australia, for example, where we might say, “Here is the matching evidence 
for Western Australia.” So, no, there is no similar report as was done in New South Wales. However, we would 
only have to look at the experience of dispossession, racism and disproportionate representation in the justice system 
in New South Wales to say that it would be hard to believe that it would be better in Western Australia, given our 
history. Probably, at best, it is about the same. There may even have been times in our history in Western Australia 
when it was worse. If the member is looking for me to provide him with a report and a set of data that demonstrates 
the exact impact—where, when, how and in what numbers—in Western Australia, I do not have that. 

Hon NICK GOIRAN: It would appear from reading the 2016 report of the New South Wales Ombudsman on the 
consorting law that the issue is not so much in the drafting of the legislation but in the use of police powers in 
issuing the notices. I note that page 63 of the report states — 

There is no specific reference to the use of the new consorting law in relation to Aboriginal people in the 
Consorting Standard Operating Procedures … 

Can the Leader of the House advise the chamber whether the Western Australia Police Force adopts a form of consorting 
standard operating procedures that makes specific reference to the vulnerability of Aboriginal and Torres Strait 
Islander people under these laws, beyond merely referring to the kinship ties among Indigenous people? 

Hon SUE ELLERY: I am advised that the WA Police Force is in the process of developing a procedures manual 
to deal with this, and that, as part of developing that, it is looking at the New South Wales Ombudsman’s report 
and the recommendations and references therein to police standard operating procedures, which I think is how the 
member described them. 

Hon NICK GOIRAN: That is a work in progress. This may answer my following question. I note that page 64 of 
the New South Wales Ombudsman’s 2016 report states — 

Western Region police reported that, among other strategies, they most commonly used the consorting 
law in relation to drug, theft, robbery, and break and enter offences. 

The report goes on to say that in some local area commands — 

… consorting was valued as providing an additional proactive tool that could be used to approach and 
engage individuals. However, others advised us that existing police powers, such as conducting bail 
compliance checks, search powers and move-on directions, provided more effective and less cumbersome 
proactive tools. 

My question is: will Western Australia police apply existing police powers wherever possible, and use these new 
consorting laws as a last resort, particularly in relation to Indigenous persons; and, if the answer is yes, what will 
be the mechanism to direct Western Australian police officers in this way? 
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Hon SUE ELLERY: The object of this bill—remember, we had a discussion about the object of the bill a bit 
earlier—and the policy intent of this bill are that it is a tool to deal with serious organised crime. To that extent, 
the characterisation that the member referred to is correct, although I do not even think it is correct to say that it is 
a last resort; this would be the first resort in respect to serious organised crime and consorting. But it is not one of 
the tools that is intended for police to use as a general way of perhaps breaking up antisocial behaviour in the 
community. It is about tackling serious organised crime. 

Hon NICK GOIRAN: I am not sure that this notion of serious organised crime is defined or even appears anywhere 
in the bill. It is certainly not a defined term on page 34 of the bill. 

Hon Sue Ellery: That is perhaps my shorthand language. I was referring to the stated purpose that is set out in 
the objects. 

Hon NICK GOIRAN: Yes, okay. The objects are stated in clause 6, as the minister has quite rightly identified. 
It states — 

The objects of this Act are to disrupt and restrict the capacity of convicted offenders to organise, plan, 
support or encourage the carrying out of criminal activity. 

The provisions of this bill are extraordinary. I use the word “extraordinary” in the context that we know from other 
jurisdictions that these types of extraordinary restrictions on people’s ordinary freedoms and liberties have been 
the subject of challenges in the High Court of Australia. The minister will recall from an earlier debate that I had 
a view that, given the seriousness of the restrictions, we should appoint an organisation such as the Corruption and 
Crime Commission as the oversight body. For those reasons and because of the severity of the laws, we need to 
make sure that Western Australian police officers use them as a last resort when other existing police powers 
cannot be used or might be ineffectively used. That is why I asked whether there will be a mechanism to direct 
police officers in that way. 
I want to ask one further question about clause 9(1). The minister will be aware that this clause has three subclauses. 
I have questions about subclauses (2) and (3), but I know that a number of other members have an interest in 
clause 9 generally, so I will just ask this question and then pause at that point. Clause 9(1) states — 

It is a defence to a charge of a crime under section 8(1) to prove that the consorting was — 
(a) between persons who are family members; and 
(b) reasonable in the circumstances. 

What type of consorting might be considered reasonable in the circumstances to provide a successful defence 
against the charge of unlawful consorting? 
Hon SUE ELLERY: This is the example that I have been given, honourable member. Consider two brothers subject to 
a consorting notice who are responsible for the care, perhaps, of their elderly parents. It would be considered reasonable 
that the brothers would need to consort with each other to discuss a care plan or living arrangements for their parents. 
However, reasonableness still sets a threshold test. It may not be reasonable for those same two brothers to go on an 
interstate holiday together to participate in a run. By “run”, I do not mean a marathon; I mean a bikie run whereby they 
travel together in packs. I hope that using that language does not attract them to my house or anything like that. 
Hon MICHAEL MISCHIN: “Reasonable in the circumstances” is a very broad concept. I take the minister’s 
example and wonder whether there might be other specific defences that would allow for such a thing. Bearing in 
mind that the defence is so broad as to cover family members and reasonableness in the circumstances, there is 
also a defence in situations in which the consorting takes place in a variety of activities that are specified, including 
it being necessary in the circumstances—not even “reasonably necessary”, just necessary. To take the minister’s 
example, let us say that there are two brothers who have not seen each other for a while and want to get together 
for a meal. Is that not reasonable in the circumstances, just to reacquaint each other with family members—even 
in the company of other family members? It might be a family reunion. 
Hon SUE ELLERY: It would be a matter of the particular facts, including the purpose of the catching up and how 
regularly they catch up. The example I gave in response to Hon Nick Goiran was a situation in which they share 
responsibility for the care of elderly parents. It may not necessarily be the case that it is deemed reasonable for them 
to just catch up and have dinner, but, depending on the particular circumstances, if the meeting was about planning 
a roster for the care of their parents, maybe it would be reasonable. It is not possible for me to prescribe exactly what 
circumstances will constitute the test of “reasonable in the circumstances”. It will depend on the particular facts. 
Hon MICHAEL MISCHIN: This is where the problem arises. The current consorting laws may not be satisfactory, 
but part of the difficulty with consorting laws is in trying to draw the line as to what is acceptable and unacceptable 
conduct, bearing in mind that the object is — 
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… to disrupt and restrict the capacity of convicted offenders to organise, plan, support or encourage the 
carrying out of criminal activity. 

That is the blanket objective, yet there is a defence if the convicted offenders are members of the same family—
in the case of Indigenous offenders, whatever might be regarded as an extended family or kinship group, which is 
very broad—and the conduct is reasonable in the circumstances. Let us draw on The Godfather. Vito Corleone 
decides that he wants a family reunion because he is getting a little old. Michael Corleone has been off to war and 
he wants to get all the family together. Why is that unreasonable in the circumstances? 
Hon SUE ELLERY: I can appreciate wanting to test the question of what is “reasonable in the circumstances”, 
but I really do not think this serves much purpose, because it is going to depend upon the particular circumstances. 
I am not going to be able to assist the member, and I am not sure that it is a useful use of our time to explore every 
possible variation that might exist. It is going to depend on the particulars of that matter at that time.  
Hon MICHAEL MISCHIN: I accept that not everything can be canvassed and certain variations of facts might 
make a material difference. However, one view of what we are looking at is that this is a very profound limitation 
on people’s ability to seek out or accept other people’s company and communicate simply on the basis of their having 
had convictions of certain types without any need to prove the purpose of their collaboration or company because, 
as a blanket rule, the risk is too high that they will be up to mischief and it needs to be stopped. Notwithstanding that 
the risk can be that high, the commissioner can say that it is reasonable that two people are not allowed to see each 
other or communicate with each other or stay in each other’s company unless, of course, they are family members, 
albeit crime family members. But we are offering no guidance on what may or may not be reasonable. We are 
compounding that by qualifying that alleged risk by saying that there is even broader scope if someone happens to 
be Aboriginal or Torres Strait Islander. We will get to those defences in a little while. The government is saying 
that something is wholly unacceptable and that the risk is enormous. We are talking about child sex offenders and 
people convicted of an indictable offence, although at a pretty low threshold. We are saying that the risk is so high 
that the commissioner can issue a notice on at least up to two occasions that two, three or whatever number of people 
will not be allowed anywhere near each other and must stay away; yet, on the basis of someone’s ethnicity or race, 
that is more important than the risk to the public or particular people and, indeed, there are even more qualifications. 
If people are family members and it is reasonable in the circumstances—whatever that might be; we will leave it 
to someone else to decide—they may have a defence to it. I find that a little too loose. Although I accept that we 
cannot explore every possibility, surely the government has some parameters in mind or some concept of what 
may or may not be reasonable or what is acceptable or unacceptable. We are letting police officers take the burden 
of deciding that. 

I again give the example of the Corleone family getting together for a family reunion. Is it something about which 
we can expect the police to say, “That’s not acceptable because you’re breaching your unlawful consorting notice”, 
given what we know about that family from the movies? Is that an acceptable risk? Is it reasonable in the 
circumstances that they get together for a Christmas dinner or family reunion? Does the government have a view 
that that sort of thing ought to be stopped or that it is fair enough? 

Hon SUE ELLERY: I understand the question that has been put to me, but as I have said already a couple of 
times, I am not able to take it any further because we could go down a rabbit hole with one scenario of versions of 
the Corleone family and others, but that can be entirely meaningless because it will depend on the particular 
circumstances. I am therefore not able to assist the member on this issue any further. 

Hon MICHAEL MISCHIN: I fear that some of the good work that has gone into this will be simply unenforceable. 

The minister mentioned on several occasions that we are dealing with very serious organised crime. Hon Nick Goiran 
asked where that is to be found in the bill and the minister said that that was — 

Hon Sue Ellery: My shorthand. 

Hon MICHAEL MISCHIN: — the minister’s shorthand for it. Of course, we are not talking about serious organised 
crime at all, unless we consider any combination of two people planning something to be organised crime. 
Two burglars who have knocked off a place in the past might find themselves subject to an unlawful consorting 
notice; would that not be right? 

Hon SUE ELLERY: I tried by way of interjection with Hon Nick Goiran to make the point—it was probably 
inelegant use of language on my part—by using shorthand. The honourable member asked me whether this could 
be used as a tool, to paraphrase, against Aboriginal people, for example. I made the point that the purpose of this 
bill is not the same as a general tool to be used for the purpose of dealing with antisocial behaviour, for example, 
which is what the move-on laws that the honourable member used in his example have been used for in the past. 
Please do not misinterpret my shorthand language. The object of the bill, as Hon Nick Goiran pointed out, is quite 
clear. The only point I was trying to make is that this is targeted at something different from that targeted by the other 
range of tools that Hon Nick Goiran referred to in the example he put to me. I withdraw that language. I was not 
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trying to suggest that this is a bill specifically targeted at serious organised crime. I was using sloppy language to try 
to make the point that there is a specific objective of this legislation and that that is the purpose it would be used for. 

Hon MICHAEL MISCHIN: Minister, do not misunderstand me. I understood what the minister was saying and 
I was not holding her to that language as a term of art. In reflecting on the debate in the other place, that is the sort 
of language that was used by the Attorney General—outlaw motorcycle gangs and organised crime have no business 
being in places like the Chamber of Commerce and Industry of Western Australia and that is why there does not 
have to be an exception to that. He spoke entirely of the purpose this will be focused on—that is, motorcycle gangs 
and things at that level. If that is right and we are talking about outlaw motorcycle gangs or child sex offender rings—
that level of criminality—it does not sit well with making exceptions on the basis of ethnicity because we are 
worried that in the past, some people, as a group, and their ancestors may have been subject to oppressive laws or 
unfairly treated or are over-represented in the criminal justice system. Either something is a serious enough threat 
on the basis of behaviour and risk that it needs to be stopped or it is not. That is where I have a bit of difficulty with 
the philosophy of the bill. 

If there is a structure in the bill whereby the Ombudsman is meant to oversee the operation of these provisions and 
to make representations to the Commissioner of Police about whether the provisions are being used properly, fairly, 
in a balanced way and so on, that seems to be when we should start questioning whether a particular demographic is 
being unreasonably targeted, not by making exceptions for them to make it easier to wriggle out of the consequences 
of their previous actions and the risks that they pose to the community. Bear in mind what a “convicted offender” 
means. It may be that the bar is being set too low. The term “convicted offender” means — 

(a) a person against whom a conviction has been recorded for 1 or more of the following — 
(i) an indictable offence; 

That could be anything from assault causing bodily harm on one occasion, all the way through to murder or drug 
dealing and the like — 

(ii) a child sex offence; 
Fair enough — 

(iii) an indictable offence against a law of the Commonwealth; 
That is very broad — 

(iv) an offence against a law of the Commonwealth that, if committed in this State, would 
constitute a child sex offence; 

That is also very broad, but fair enough; and something akin in other states and territories. 
The eligibility threshold is very low, but the defences seem very, very broad to get around them. Some of them 
seem to be unreasonably based on something that ought not to be a consideration in the realm of public safety, 
other than to relieve people of the consequences of what may have happened to others in the past. 
I take it that the defence in clause 9(2)(a)(i), “engaging in a lawful occupation, trade or profession”, is to not impede 
people’s rehabilitation notwithstanding that they are such a risk to everyone else that they ought not to be hanging 
around together. Will that permit criminals at this level to set up a business partnership—say, a lawnmowing round? 
Hon SUE ELLERY: If we are going to go into another round of me trying to provide a prescriptive list of what will 
and will not be considered to meet those defences, I cannot do it, honourable member. It may mean that they set up 
a lawnmowing business; it may mean that they cannot, but to do so would not be deemed a reasonable defence in 
the circumstances. It will depend on particular facts. 
The DEPUTY CHAIR (Hon Matthew Swinbourn): Hon Michael Mischin, do you want to move your motion 
to amend? 
Hon MICHAEL MISCHIN: Yes. This is probably a suitable time to do that. I move — 

Page 8, lines 22 to 27 — To delete the lines. 
To put it in context, clause 9 is a set of defences. We have dealt with clause 9(1), which is a defence to a charge 
under section 8(1) to prove that the consorting was between persons who are family members and reasonable in 
the circumstances. We have not had a great deal of fleshing out of what may or may not be reasonable as indicia 
of what the government regards as acceptable or unacceptable consorting in the circumstances. I accept that it will 
depend on the facts of a particular case, and perhaps the intentions as well. 
Clause 9(2) states — 

It is a defence to a charge … to prove that the consorting — 
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There can be one or more instances that count towards the unlawful consorting, which requires two or more instances 
in order to negate one instance, and paragraph (a) sets out nine circumstances. The circumstance I am focusing on 
at the moment is the circumstance at subparagraph (viii). Reading it in context, it states — 

It is a defence to a charge of a crime under section 8(1) to prove that the consorting — 
(a) occurred in the course of 1 or more of the following — 

… 
(viii) activities undertaken by members of an organisation of employees registered 

under the Industrial Relations Act 1979 Part II Division 4, or the Fair Work 
(Registered Organisations) Act 2009 (Commonwealth), for the purposes of the 
business of the organisation; 

I get back to the objects that are said to motivate and direct this particular bill, which is not to merely stop the 
organisation planning — 
The DEPUTY CHAIR: Order, member! Noting the time, I shall leave the chair until the ringing of the bells. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 8357.] 

Sitting suspended from 4.15 to 4.30 pm 
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